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§10.65

the complaint that the respondent
knows to be true, or state that the re-
spondent is without sufficient informa-
tion to form a belief, when the respond-
ent possesses the required information.
The respondent also must state affirm-
atively any special matters of defense
on which he or she relies.

(c) Failure to deny or answer allega-
tions in the complaint. Every allegation
in the complaint that is not denied in
the answer is deemed admitted and will
be considered proved; no further evi-
dence in respect of such allegation
need be adduced at a hearing.

(d) Default. Failure to file an answer
within the time prescribed (or within
the time for answer as extended by the
Administrative Law Judge), con-
stitutes an admission of the allegations
of the complaint and a waiver of hear-
ing, and the Administrative Law Judge
may make the decision by default
without a hearing or further procedure.
A decision by default constitutes a de-
cision under §10.76.

(e) Signature. The answer must be
signed by the respondent or the re-
spondent’s authorized representative
under §10.69(a)(2) and must include a
statement directly above the signature
acknowledging that the statements
made in the answer are true and cor-
rect and that knowing and willful false
statements may be punishable under 18
U.S.C. 1001.

§10.65 Supplemental charges.

If it appears that the respondent, in
his or her answer, falsely and in bad
faith, denies a material allegation of
fact in the complaint or states that the
respondent has insufficient knowledge
to form a belief, when the respondent
in fact possesses such information, or if
it appears that the respondent has
knowingly introduced false testimony
during proceedings for his or her cen-
sure, suspension, disbarment, or dis-
qualification, the Director of Practice
may file supplemental charges against
the respondent. The supplemental
charges may be heard with other
charges in the case, provided the re-
spondent is given due notice of the
charges and is afforded an opportunity
to prepare a defense to such charges.
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§10.66 Reply to answer.

The Director of Practice may file a
reply to the respondent’s answer, but
unless otherwise ordered by the Admin-
istrative Law Judge, no reply to the re-
spondent’s answer is required. If a
reply is not filed, new matter in the an-
swer is deemed denied.

§10.67 Proof; variance; amendment of
pleadings.

In the case of a variance between the
allegations in pleadings and the evi-
dence adduced in support of the plead-
ings, the Administrative Law Judge, at
any time before decision, may order or
authorize amendment of the pleadings
to conform to the evidence. The party
who would otherwise be prejudiced by
the amendment must be given a rea-
sonable opportunity to address the al-
legations of the pleadings as amended
and the Administrative Law Judge
must make findings on any issue pre-
sented by the pleadings as amended.

§10.68 Motions and requests.

(a) Motions. At any time after the fil-
ing of the complaint, any party may
file a motion with the Administrative
Law Judge. Unless otherwise ordered
by the Administrative Law Judge, mo-
tions must be in writing and must be
served on the opposing party as pro-
vided in §10.63(b). A motion must con-
cisely specify its grounds and the relief
sought, and, if appropriate, must con-
tain a memorandum of facts and law in
support. Before moving, a party must
make a good faith effort to resolve
with the other party any dispute that
gives rise to, or is a concern of, the mo-
tion. The movant must certify such an
attempt was made and state, if it is
known, whether the opposing party op-
poses the motion.

(b) Response. Unless otherwise or-
dered by the Administrative Law
Judge, the nonmoving party is not re-
quired to file a response to a motion. If
the Administrative Law Judge does not
order the nonmoving party to file a re-
sponse, the nonmoving party is deemed
to oppose the motion.

(c) Oral motions and arguments. The
Administrative Law Judge may, for
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good cause and with notice to the par-
ties, permit oral motions and oral op-
position to motions. The Administra-
tive Law Judge may, within his or her
discretion, permit oral argument on
any motion.

§10.69 Representation; ex parte com-
munication.

(a) Representation. (1) The Director of
Practice may be represented in pro-
ceedings under this part by an attorney
or other employee of the Internal Rev-
enue Service. An attorney or an em-
ployee of the Internal Revenue Service
representing the Director of Practice
in a proceeding under this part may
sign the complaint or any document re-
quired to be filed in the proceeding on
behalf of the Director of Practice.

(2) A respondent may appear in per-
son, be represented by a practitioner,
or be represented by an attorney who
has not filed a declaration with the In-
ternal Revenue Service pursuant to
§10.3. A practitioner or an attorney
representing a respondent or proposed
respondent may sign the answer or any
document required to be filed in the
proceeding on behalf of the respondent.

(b) Ex parte communication. The Direc-
tor of Practice, the respondent, and
any representatives of either party,
may not attempt to initiate or partici-
pate in ex parte discussions concerning
a proceeding or potential proceeding
with the Administrative Law Judge (or
any person who is likely to advise the
Administrative Law Judge on a ruling
or decision) in the proceeding before or
during the pendency of the proceeding.
Any memorandum, letter or other com-
munication concerning the merits of
the proceeding, addressed to the Ad-
ministrative Law Judge, by or on be-
half of any party shall be regarded as
an argument in the proceeding and
shall be served on the other party.

§10.70 Administrative Law Judge.

(a) Appointment. Proceedings on com-
plaints for the censure, suspension or
disbarment of a practitioner or the dis-
qualification of an appraiser will be
conducted by an Administrative Law
Judge appointed as provided by 5
U.S.C. 3105.

(b) Powers of the Administrative Law
Judge. The Administrative Law Judge,

§10.71

among other powers, has the authority,
in connection with any proceeding
under §10.60 assigned or referred to him
or her, to do the following:

(1) Administer oaths and affirma-
tions;

(2) Make rulings on motions and re-
quests, which rulings may not be ap-
pealed prior to the close of a hearing
except in extraordinary circumstances
and at the discretion of the Adminis-
trative Law Judge;

(3) Determine the time and place of
hearing and regulate its course and
conduct;

(4) Adopt rules of procedure and mod-
ify the same from time to time as
needed for the orderly disposition of
proceedings;

(5) Rule on offers of proof, receive
relevant evidence, and examine wit-
nesses;

(6) Take or authorize the taking of
depositions;

(7) Receive and consider oral or writ-
ten argument on facts or law;

(8) Hold or provide for the holding of
conferences for the settlement or sim-
plification of the issues with the con-
sent of the parties;

(9) Perform such acts and take such
measures as are necessary Or appro-
priate to the efficient conduct of any
proceeding; and

(10) Make decisions.

§10.71 Hearings.

(a) In general. An Administrative Law
Judge will preside at the hearing on a
complaint filed under paragraph (c) of
§10.60 for the censure, suspension, or
disbarment of a practitioner or dis-
qualification of an appraiser. Hearings
will be stenographically recorded and
transcribed and the testimony of wit-
nesses will be taken under oath or af-
firmation. Hearings will be conducted
pursuant to 5 U.S.C. 556. A hearing in a
proceeding requested under paragraph
(g) of §10.82 will be conducted de novo.
An evidentiary hearing must be held in
all proceedings prior to the issuance of
a decision by the Administrative Law
Judge unless: the Director of Practice
withdraws the complaint; the practi-
tioner consents to a sanction pursuant
to §10.61(b); a decision is issued by de-
fault pursuant to §10.64(d), a decision is
issued under §10.82(e); the respondent
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